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SFPA Submission to Select Committee on Local Government - 13th September 2019 
 
Executive Summary 
 
No aspect of Local Government (LG)can be considered without considering the role of WALGA. This 
is an extremely influential player on the LG scene, and is focussed largely on its own interest and the 
interests of the executives of its member LGs. Its power is derived from the LG Act, from its 
partnership agreement with the State Department (DLGSC) and from its role of nominating or 
approving the membership of many influential panels committees and Inquiries. 
 
Local Government in WA performs its basic functions of the “Roads and Rubbish” type fairly well, 
but fails in other areas: 

• A strong perception of corruption and a high level of mistrust persist in the community.  

• Governance failure is common as the DLGSC appears unable or unwilling to enforce the LG Act.  

• The Act is lacking in penalties for significant areas of breach.  

• While EMs are constrained by a number of restrictive provisions in the Act there is little control 
over LG executives,  

• There is some degree of transparency and accountability for EMs but very little for the LG 
executives.  

• There is a need for reform and greater transparency of LG executive employment packages.  
 
The Local Government Act has redressed the 20th century problems of LG by curtailing the power of 
Elected Members (EMs) in favour of the LG executives. Successive amendments have continued this 
process and it is now clear that the pendulum has swung too far.  
The imbalance of power between EMs and LG executives has grown to the point where EMS can no 
longer effectively represent their communities. This imbalance is supported by the lack of 
transparency and accountability of the LG executives and is actively and successfully promoted by 
WALGA.  
The amendments to the Act in the past year clearly serve to exacerbate this situation by reducing 
the power of EMs while also reducing the transparency and accountability of the LG executives. 
 
The traditional role of LG, the “Roads and Rubbish” is generally well performed and well received by 
the public. The proposed facilitation of “beneficial enterprise” is widely opposed by the public for 
sound reasons:  

• The establishment of separate enterprises sets up a major loss of transparency as these 
enterprises are not necessarily subject to adequate disclosure requirements.  

• Participation by LG in the business of its ratepayers compromises its important role of regulator. 

• Competition with its customers creates an uneven playing field, to the disadvantage of business.  

• LG employees do not have the skill or temperament to be successful entrepreneurs, and  

• through investing the funds of ratepayers and not their own, LG employees lack the incentive to 
perform. 

 
The most serious concerns are:- 

• Corruption thrives in the absence of transparency and accountability 

• The DLGSC is compromised, perhaps disempowered, by the all-too-cosy relationship with 
WALGA and LGPro. DLGSC must distance itself and maintain arms length relations with these 
bodies 

• The current process of LG Act Review is clearly moving to exacerbate the problems of LG and not 
to rectify them 
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1. Introduction 

1.1 SFPA 
This submission is made by the Swan Foreshore Protection Association Incorporated (SFPA). SFPA is 

a community organisation based mainly in the City of Melville representing over 1000 supporters. 

SFPA works independently of, but cooperates with, other community organisations such as the 

Alfred Cove Action Group (ACAG) and the City of Melville Residents and Ratepayers Association 

(MRRA), providing access to another 2500 ratepayers plus a significant social media audience. 

1.2 WALGA 
WALGA plays an enormous role in representing Local Government (LG) interest, but not the interest 

of the community. It is a monopoly entrenched in the Local Government Act and, along with LGPro, 

in a Partnership Agreement with the Department of Local Government (DLGSC). It raises substantial 

revenue by levies on LGs, from the provision of insurance and from training services. It nominates or 

approves members to a surprising number of committees, panels and inquiries. 

In its submission to the Select Committee WALGA purports to provide “an essential voice for 1,222 

Elected Members, approximately 22,000 Local Government employees (16,500 Full Time 

Equivalent’s) as well as over 2.5 million constituents of Local Governments in Western Australia”. 

The WALGA constitution requires it to represent its own interests and the interests of “Local 

Government”. There is no suggestion that it should represent the interests of elected members, 

employees or the ratepayers. Indeed, its constitution provides equal representation to an LG with a 

very small population as to one with a very large population. The Country Constituency with 25% of 

the state’s population, has equal power on the WALGA State Council with the Metropolitan 

Constituency, with a population three times larger. At WALGA General Meetings, this 25% minority 

commands 79% of the votes. Any representation of community is hugely distorted by this structure. 

Community representation is further diluted by the multi-layered hierarchy: Ratepayers elect 

members (EMs), from whom delegates to WALGA AGMs are chosen, from these delegates the 

WALGA Council is chosen, which meets only four times per year. With this remoteness from the 

community, both in structure and in frequency of participation, any representation of community is 

effectively subjugated to the interest of the WALGA executive. 

This remote and diluted representation of the community must be contrasted with the frequent day-

to-day contact between WALGA and the executives of its member LGs.  

WALGA members are LGs, not individuals. In practice, WALGA represents only its own interests and 

the interests of the LG administrations. There is much evidence, in the form of submissions to 

government and policies, to demonstrate that WALGA acts against the interests of elected members 
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(EMs) and does not represent the interests of the community who fund it through their rates via LG 

contributions and insurance commissions. 

WALGA submissions to the Local Government Act review or to the Select Committee must be seen in 

this context as self-interested exercises in promotion of WALGA and the interest of the LGs and the 

LG administrations in particular. This is readily apparent throughout these WALGA submissions. 

2. How well does WA Local Government Function? 

2.1 Trust in Government 
There is a widespread perception in WA that local government (LG) is corrupt and dysfunctional.  

This is rooted in the current Local Government Act 1995 (Act). The Act affords the LG 

administrations considerable power and autonomy but with insufficient accountability. The Act 

curtails the power of elected members relative to Administrations thereby ensuring that 

communities are not adequately represented in the LG process. The Department (DLGSC) is 

compromised by its agreement with WALGA and LGPro and is unable or unwilling to administer the 

Act according to its intentions as stated in s1.3(2) of the Act. 

In short, there is a low level of trust by ratepayers in local Government. This is reflected in surveys 

such as the Markyt Community Perceptions Survey  ( https://www.melvillecity.com.au/our-city/connect-with-

us/community-and-business-survey-results-2018 )  which show that, as the “industry standard” based on surveys 

of 40 LGs in WA, the community has a low opinion of LG’s ability as an industry to understand and 

communicate with its community, while its ability to explain reasons for decisions and/or take 

community views into account ranks lowest of all the 35 criteria measured in the survey. 

In particular, the “industry standard” based on surveys of 40 WA LGs for the question “I trust the City 

to make decisions on my behalf that are in the best interests of the community as a whole” is a paltry 

43%, when the levels of satisfaction for the “Roads and Rubbish” categories rank higher than 60% 

WALGA acknowledges that Australians have a low level of trust in government, but in its statement 

that “in Western Australia, ……… 69.8 percent of respondents trust Local Government to do a good 

job in carrying out its responsibilities” it can only be referring to the Roads and Rubbish elements, 

not to the community trust in the process of local government. 

The rest of the WALGA submission on this topic is little more than emotional puff – likening WALGA 

and LGs to Roosevelt’s heroic  “man in the arena”. This contributes little to the subject, but provides 

an example of WALGA’s propensity for self-promotion at every opportunity. 

2.2 Governance 
A clear failing in the function of LG is in the area of governance. LG activity is governed by the Local 
Government Act (Act), yet the Act is regularly flouted by some LGs without consequence.  

In the case of Swan Foreshore Protection Association Incorporated -v- City of Melville [2018] WASC 
211 Justice Allanson found that the City had breached s3.58 of the Act. There being no penalty in the 
Act for this breach, no action followed from this court. The judge further stated that breach of the 
Act should not be without consequence, and that it was the duty of the DLGSC to enforce the Act, 
but no consequence has been applied. Instead, the recent Authorised Inquiry into the City of 
Melville misrepresented the judgement to infer that no breach was found. 

Another series of breaches occurred in the purchase of a series of Applecross properties by the City 

of Melville. Again, the Authorised Inquiry found no breach. 

https://www.melvillecity.com.au/our-city/connect-with-us/community-and-business-survey-results-2018
https://www.melvillecity.com.au/our-city/connect-with-us/community-and-business-survey-results-2018
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In its management of the controversial Wave Park project, the City of Melville officers allegedly 

committed further breaches of a number of the Act provisions. Despite aspects of this process being 

the subject of several complaints lodged with the DLGSC, the Authorised Inquiry declined to 

investigate. After release of the Authorised Inquiry report, the DLGSC separately dismissed the Wave 

Park complaint on the grounds that no breach of the Act had been found, yet this finding was made 

without reviewing any of the evidence supporting the complaint. (At the time of submitting the 

complaint there was discussion with DLGSC on how the evidence should be delivered. The outcome 

was that DLGSC would call for the evidence when it assessed the complaint, but the complaint was 

dismissed without ever calling for the evidence.)  

Clear documentary evidence suggests that the following provisions of the Act were breached in 

these various episodes: 

• s3.58 providing details of a land transaction 

• s3.59 providing a business case and receiving submissions before entering a major land 

transaction 

• s5.70 employee or contractor to declare interest to Council 

• s5.71 employee not to discharge duty if an interest exists 

• s5.65 Members to disclose interest in matters to be discussed at meetings 

• s5.60 Closely associated persons subject to same requirements for declaration 

• s5.41 (b) CEO to ensure that advice and information is available to the council so that 

informed decisions can be made; 

• s5.41(h)  CEO to ensure that records and documents of the local government are properly 

kept for the purposes of this Act and any other written law (no falsification of records)  

• s5.43(d) exceeding delegated authority in purchase of property 

This is a significant list of governance failures, all of which, complete with evidence, were brought to 

the attention of DLGSC yet on no occasion did any sanction follow. 

It appears that the Department cannot, or will not, enforce its own law.  This is a serious 

shortcoming of governance and a major contributor to the public lack of trust in LG. 

Other areas of LG governance failures occur in the day to day functioning of the LG, where the LG 

fails to comply with its own rules, such as: 

• Permitting employees to work where a conflict of interest exists – failing to comply with own 

codes of conduct 

• The LG itself functioning with a conflict of interest for example, improperly modifying a 

gazetted planning scheme to suit its own interest as a property developer 

• Failure to disclose this conflict of interest (disclosure not required by the Act, but why not?) 

• Approval of building plans which do not comply with Australian Standards or National 

Building Code 

• Abuse of public question time at council meetings 

• Providing false answers at question time 

• Failure to answer questions at question time 

• Failure to identify ineligible voters at Electors Meetings 

• Arbitrary application of rules to exclude ratepayer deputations to Council 

Another fertile area for governance failure is the patchy application of building regulations. 

There are the numerous instances of unconscionable conduct by elected members, acting in breach 

of local laws or codes of conduct. These may be referred to the Standards Panel (SP), where the 
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complaints appear to be treated differently, according to who submitted the complaint and against 

whom the complaint was submitted. A non-conforming councillor (ie, one who may not support the 

CEO) receives short shrift from the SP. Others appear to have substantial immunity from sanction, 

with the SP selectively demanding a standard of evidence from the complainant that is far higher 

than what is required for its statutory brief of deciding whether it “more likely that not” that an 

event occurred. On the other hand, where detailed evidence is provided, much of the evidence may 

be dismissed as excessive or “irrelevant”. 

In the case of complaints against City Officers, there is no standards panel. A complaint must be 

submitted to the CEO and if the CEO is complicit, then the complaint will invariably fail. There is no 

point in referring a complaint to the PSC as city officers are employed by the LG and not by the State, 

so the PSC has no power to act and simply refers the matter back to the CEO. 

The teflon coating provided to certain elected members by the Standards Panel, and the reluctance 

of most CEOs to deal with complaints against their staff means that there is very little accountability 

of either elected members or city officers to the community. 

At least the elected members can be held accountable by elections after four years, but for the 

administration there is no such accountability. 

This lack of accountability enables LG to operate with lack of transparency and lack of consideration 

for its ratepayer community. 

2.3 Transparency 

2.3.1 The need for openness 
Transparency has always been and remains fundamental to the democratic process. It is the best 

counter to corruption. Deals done in secret are very rarely in the public interest. As steward of the 

community’s assets, Local Government has no right to any secrecy in how these assets are managed, 

acquired or disposed of. After all, the assets belong to the community, not to the local government 

employees. All LG matters should be open to the community. Why should the community be denied 

information on how its assets are managed? 

In an open transparent system there is no reason at all for closed meetings or confidential 

documents, other than certain private personnel data such as are protected by the FOI Act. 

Businesses negotiating with LG should do so in the knowledge that the negotiation is public 

knowledge, and they will negotiate accordingly. This promotes open and honest dealing, as it is 

harder to cheat in public. The concept may seem frightening to some who have become accustomed 

to operating in secret, but it is a perfectly viable modus operandi. LG should have nothing to hide 

from its ratepayers, who are also its shareholders. LG is based on the corporate model and rules of 

continuous disclosure should also apply. 

2.3.2 Executive employment packages 
An asset class that is of critical importance to the community is the CEO and key senior staff. It is 

inappropriate that contracts of employment, the terms on which the assets are procured, and also 

the performance specification for the asset concerned, should be immune from public inspection.  

Not only do these contracts involve the expenditure of millions of community dollars, but the terms 

of the contracts have a major influence on how the City is managed. Again, as LG is set up on a 

corporate model, it must follow the corporate lead. Public listed companies explain the 

remuneration, reward packages and KPIs of senior executives in considerable detail. Investors take 

note of these and make investment decisions based on whether or not the executive remuneration 

is structured to benefit the executive, the shareholders, or both parties. The same should apply to 

LG. 
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The performance of CEOs and senior staff in relation to the legitimate expectations of them is crucial 

to successful government. KPIs must be clear, quantifiable, measurable and open to the public. 

Performance against KPIs must be measured and publicised. How else is the performance of the 

executive to be judged?  

The recent changes to the Act withdraw public access to executive employment packages. This is a 

seriously regressive step affecting both transparency and accountability and can only be detrimental 

to LG, but reflects the practice of WALGA and LGPro in placing the interests of their members ahead 

of those of the community.  

2.3.2 Public submissions 
A process for treatment of public submissions on any topic must be included in the new Act. It is far 

too easy for the LG to treat the submissions as a poll, simply counting FOR and AGAINST without 

addressing any of the issues raised, or to manipulate the results in other ways. There must be at 

least a list of issues raised, a description of each issue, with a count of those supporting or opposing 

each issue. There must be public access to ALL submissions – if a submission is confidential, then 

that should apply only to the identity of the author, not to the content of the submission. There 

must be a minimum period set for the public to review all submissions before the administration 

prepares its report and submits to council for a decision. 

2.3.4 Gagging of Dissent 
An elected member is prevented from expressing a dissenting opinion on a matter that has been 

decided upon by council. This prevents the councillor from representing the constituency that 

elected him/her. It effectively precludes review of bad decisions. This continues to apply even 

though the circumstances of the original decision might have changed. It fails the tests of 

Transparent, Participatory, Efficient, and should be reviewed. This is one area where the corporate 

model needs to be adapted to the slightly different principles of democratic government. 

The democratic process thrives only in the context of free speech. Parliamentary democracies are 

effective and accountable by virtue of a party system with a healthy opposition, public debate and 

extensive media coverage. None of these applies to LG in WA. To compensate for this the freedom 

of elected members to speak out and to represent their constituency must be protected.  

This feature of the LG model spawns mistrust of and resentment against LG. 

In the City of Melville, a major metropolitan LG, we have seen a series of consciously anti-democratic 

policy changes in the past year: Question time, Deputations to Council, Special Electors Meetings, 

Dealing with Unreasonable Customers, Legal Representation for Employees and EMs. Each of the 

amended policies contains arbitrary and carefully ill-defined conditions aimed at restricting the right 

of the community to free speech and reducing the transparency of the LG. There have been letters 

from the CEO to DLGSC and an initially secret submission to DLGSC by the CEO lamenting the 

freedom of the community to criticise the actions of his LG and recommending sanctions against 

such critics. Every one of these documents was aimed at gagging community criticism and/or 

reducing transparency. Many of the measures have been supported or initiated by WALGA. 

Again at the City of Melville, an email from the Mayor recently revealed his understanding the 

Authorised Inquiry into the City of Melville was intended more to silence the critics than to address 

governance failures and corruption at the City. From the Mayor’s email it appears that the DLGSC 

has been complicit in the City’s efforts to gag dissent. 

2.3.5  “Avoid damage to the reputation of the Local Government”  
This heading is a quote from the LG (Rules of Conduct) Regulations – reg3(d). The regulation is not 

infrequently used as grounds for complaint against an EM to the SP by an officer or by another EM. 
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This practice, and the context in which it is often used, means that it is not possible for an EM, in 

Council or elsewhere, to question the validity, merit, competence, truthfulness, wisdom, propriety 

or any other aspect of another EM, an officer of the City or a proposal or report by an officer, or 

their conduct, without risking a complaint to the standards panel for bringing the LG, or a member of 

the LG, into disrepute.  

Parliamentary privilege is an important part of a democratic system, and though it may not be fully 

appropriate in LG, the stifling of debate and free speech in and out of Council by the abuse of this 

regulation makes a mockery of any pretence at transparency in LG. 

 

2.3.6 False information 
There is no sanction in the Act for provision of false or misleading information by the CEO (or his 

officers) to elected members. There is no sanction for information knowingly withheld from elected 

members by the CEO or his officers for council decision making as per s5.41(b) of the Act. There is no 

requirement in the Act for officers or elected members to speak the truth. There is no sanction on 

CEOs or Mayors who regularly make false statements in Council or to the media. 

A complaint to the PSC regarding false information provided to the Standing Committee for Local 

Government by LG officers established that there no sanction against officers for lying to parliament, 

unless the Standing Committee should choose to take action. 

There are many examples of the LG officers providing false information and this is a serious failure of 

governance in the Act which needs redress. Penalties are required for employees who provide 

untruthful information, or who withhold relevant information. Repeated offence should be grounds 

for dismissal. 

2.4 Accountability 

2.4.1 What is Accountable? 
For accountability there must be agreed or mandated standards, agreed or mandated criteria for 

assessing performance against those standards and sanctions for non compliance. 

In   SWAN FORESHORE PROTECTION ASSOCIATION INCORPORATED -v- CITY OF MELVILLE : Justice 
Allanson wrote: “The sanction or consequence for failure of a local government to perform its 
functions properly lies in pt 8 of the Act which provides for scrutiny of the operations and affairs of a 
local government.”  
 
In other words, it is the responsibility of the Minister for Local Government to decide the 

consequences for failure to comply with his legislation. In this instance, no consequence followed. 

For the Minister to be able to make these decisions it requires that the Act provide measures for 

determining accountability and penalties that hold LGs accountable for their conduct and 

performance. 

The Act provides few standards, and where it does there are insufficient criteria for assessing 

performance against the standards. Penalties for non-compliance are few. In areas where penalties 

are provided, there are often loopholes provided in the Act for avoiding them. The Act is aimed 

more at the conduct of elected members than at the conduct of executives. 

The consequence of this is that there is selective and patchy accountability for elected member 

behaviour, but very little accountability for executives. 
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2.4.2 Accountability of Elected Members 
The Act contains some standards for elected members (EMs)such as rules for disclosure and 

regulations for conduct, and these are generally, but not always, appropriate to the role of elected 

member. In some instances there are penalties specified for transgression. 

Elected members are potentially held accountable for their performance at election time. This 

depends upon whether the electorate is paying attention. Suffice to say that if the electorate is 

dissatisfied EMs will be held accountable, but all too often, elector apathy and the absence of 

adequate publicity of LG affairs means that electors are not informed and the elected members 

escape sanction. “As long as the bins are emptied, she’ll be right.” 

Elected members are held accountable by the LG Standards Panel for minor misconduct, and this is 

an area in serious need of review, discussed later in this submission. 

Elected members can also be held accountable for serious misconduct, and at present this function 

should be performed by DLGSC, which has the responsibility for enforcing the Act. In practice, DLGSC 

does not appear to perform this function, but sometimes refers this to the CCC. DLGSC nevertheless 

invites serious misconduct complaints to be submitted to DLGSC even though it is unclear what 

happens to them there. There does not appear to be any clear process in the Act, or at the DLGSC, 

for assessing serious misconduct complaints and they lie idle for months and years without apparent 

action. They even get “lost” and it is left to the complainant to repeatedly resubmit before the 

complaint is even acknowledged, let alone actioned. 

DLGSC is responsible for administration and enforcement of the Act. Ideally DLGSC should assess 

complaints for breach of the Act but the impartiality of DLGSC is compromised by its partnership 

agreement with WALGA and LGPro. This is because complaints against elected members form an 

important part of the power play between elected members and the LG administrators who are 

directly and officially represented by LGPro and in practice by WALGA as well.  

If complaints are referred to the CCC, there is no obligation on the CCC to investigate and the 

complaint fails for want of action. A decision by the CCC not to investigate can be (and is) then 

represented as exoneration. It is better that complaints are assessed independently, but under the 

authority of the LG Act. Then there remains the issue that in many instances the Act does not 

provide for a penalty, so a breach passes without sanction.  

The Act requires clear process for dealing with serious misconduct complaints, including time limits 

for each stage of the process, an obligation for the DLGSC to investigate, an obligation to report back 

to the complainant, appropriate penalties and the power for DLGSC to impose these. 

2.4.3 The DLGSC Standards Panel 
The standards panel is a major player in holding EMs accountable, yet is structurally and 

procedurally flawed. Complaints against EMs play a major part in the balance of power between EMs 

and LG administrations, so the Standards Panel is an important component of the present malaise in 

LG. On the one hand it is purportedly independent, so is accountable to nobody. On the other hand 

it is led by “an officer of the Department”, (Act Sch5.1) and so is beholden to DLGSC. The DLGSC / 

WALGA / LGPro partnership agreement compromises the independence of the Standards Panel as 

WALGA and LGPro are not disinterested parties.  

Elected members on the Standards Panel are nominated by WALGA which further compromises the 

panel. WALGA is not a disinterested party in the power imbalance that needs to be addressed. 

WALGA must be removed from any role which gives it influence over the Standards panel or its 

members. 
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Many complaints before the SP are made by CEOs or executives against EMs, and the SP is used in 

this fashion by some CEOs to intimidate or control “non-compliant” EMs. There is no such facility for 

EMs to lay complaints against executives. 

The willingness of the SP to play this power game and also as described in section 2.3.5 above – the 

abuse of reg 3(d) – must call the performance and motivation of the SP into question. 

There appears to be little control (other than by WALGA) over the personnel selection of the panel 

and some supposedly independent members of the panel have close family connections with LG 

participants. While the conflict of interest may be theoretically managed by not assigning individual 

panel members to specific cases involving family members, in practice the perceived or real conflict 

through association and/or friendship between panel members persists. Such connections introduce 

a cultural predisposition to act in a less than objective manner. A panel member is far less likely to 

make an adverse finding against the family member of another panel member. 

It is probably better that the panel expressly excludes a “person who has experience as a member of 

a council” (Sch5.1) and this will enable complaints to be dealt with on the facts and not coloured by 

individual experiences, prejudices or associations, noting that there is no requirement for this 

person to have any specific training. 

The process of the SP in handling a complaint is also flawed. The SP has no investigative power, so 

requires a complainant to submit all evidence to support a complaint. It then (selectively) scrutinizes 

the evidence to legalistic standards that are well beyond the capacity of the ordinary citizen to meet. 

This is notwithstanding that the Act requires the panel only to satisfy itself that it is more likely that 

the event occurred than that it did not occur – the balance of probability. By contrast, the member 

who is the subject of the complaint need provide no evidence – a word is sufficient.  Experience has 

shown that a simple statement such as “I didn’t do it” or “that was not my intention” appears to be 

sufficient to provide exoneration for a “compliant” or family connected EM as the panel has been 

observed to accept such statements without question, regardless of the requirement to form its 

opinion on the balance of probability. 

In the interest of natural justice the EM subject to the complaint is given the opportunity to review 

and respond to all the evidence provided by the complainant. Such response may be true or false, 

but the complainant has no opportunity to answer what may be false statements by the EM, nor to 

provide further evidence either to refute the statement or if the panel has deemed the evidence 

provided to be insufficient. 

The panel does not appear to interview complainants. 

The complainant can get no review by the Panel of its decision. 

Either party may appeal to SAT. For the complainant this is at his/her own cost. In many LGs the 

subject elected member’s legal costs may be reimbursed by the LG at the CEO’s discretion, so this is 

not a level playing field.  

The result of this is that the process is hopelessly loaded against a complainant if the panel chooses 

this to be so. But the panel does not always make this choice and there is a strong perception among 

those with some experience of the standards panel that it lacks impartiality. An elected member 

who may be a dissident, or one who challenges a CEO, is far more vulnerable to adverse findings for 

sometimes relatively trivial misconduct.  A “compliant” EM, one who cooperates with the CEO, is 

comparatively “bulletproof” and is exonerated from even well documented, well founded 

complaints when the panel applies the processes described above. 
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In conclusion, the Standards panel does not provide an acceptable standard of accountability of 

EMs:  

• Its structure and process are flawed.  

• The process does not provide natural justice to a complainant.  

• It is under the influence of interested parties and does not act impartially. The DLGSC is 

compromised by the partnership agreement with WALGA and LGPro, both of which are 

essentially in competition with elected members. It clearly can not fulfil its role of impartial 

assessor.  

• Importantly, there is no similar body where complaints by EMs against employees can be 

heard, so employees frequently escape accountability. 

• EMs are precluded by the Regulations from complaining (in public) about an employee 

Essential changes are: 

- The Standards Panel to be independent of DLGSC in practice as well as in theory, with 

independent, trained personnel 

- Selection of panel members to be scrutinized for competence and potential conflict of interest 

- WALGA not to nominate, or have any right of approval of, panel members  

- Complainant to be given the opportunity to review the EM’s response and make further 

submission as required 

- Complainant to be notified if evidence deemed insufficient, and have opportunity to either 

abandon the complaint or provide the necessary evidence. 

- The panels must hear complaints against LG employees in the same manner as applies to EMs 

Desirable changes are: 

- Panel to have some investigative power 

- Panel not to include those with LG history or associations 

- Panel to interview complainant 

2.4.4 Accountability for LG Employees 
There is relatively little in the Act about employees’ conduct.  

Minor misconduct complaints must be submitted to the PSC. This body may make a finding but has 

no authority to discipline an employee as LG employees are employed by the LG and not by the 

State. The PSC can refer the finding to the relevant LG CEO for action, but if the CEO is sympathetic 

or complicit, no action need follow. 

Complaints of serious misconduct may be submitted to DLGSC or to the CCC who, for reasons 

determined solely by the CCC, may choose whether or not to investigate a complaint. This is not 

satisfactory as CCC does not necessarily share the same priorities as DLGSC. Nevertheless, DLGSC 

may refer these complaints to the CCC. A sympathetic or complicit CEO may intervene on behalf of 

the employee and the CCC, for whatever reasons, may drop the case or proceed to find no fault. In 

some cases, the CCC has referred complaints against an LG employee back to the LG for 

investigation, disregarding the fact that the LG does not have the powers of the CCC necessary to 

perform the investigation. Again, with a complicit or sympathetic CEO, no action follows. 

Should the CCC decide, for whatever reason, not to investigate a complaint, this is taken as a 

vindication by DLGSC and no further action or investigation follows. The same applies should the CCC 

conduct only a limited, or flawed investigation. Note that the CCC has resource constraints and 

receives a large n umber of complaints against LGs, so a decision not to investigate is often made on 

resource grounds rather than on the merit of the complaint. 
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It is even more difficult to obtain an adverse finding against an employee than against an elected 

member and so LG employees feel free to breach or ignore the Act with impunity and in fact do just 

that. 

2.4.5 Penalties 
The Act needs to include penalties for breaches, though in some but not all instances it is first 

necessary  to define the breach. Penalties are essential for: 

- Breach of s3.58 and s3.59 – acquisition or disposal of property. This is an area with rich potential 

for corruption and has been repeatedly breached with impunity. 

- Providing false or misleading information, be it to council, the public, the media or in answer to 

questions to Council. 

2.4.6 Key Performance Indicators - KPIs 
KPIs are crucial in any executive employment package. They must be clear and quantifiable. They 

must be measured, assessed and reviewed on a regular basis. For transparency they must be public, 

particularly those of the CEO, but also of senior officers.  

This must be stipulated in the Act. In the present situation, KPIs in many CEO contracts are either set 

so low as to be useless or they are so vague, convoluted or obfuscated as to be incapable of 

meaningful interpretation. KPIs can and should be successfully used to improve the accountability of 

CEOs to council.  

Not only should KPIs apply to executives, but measurable targets of the LG performance are 

required. These should be standardised across similar LGs – eg Metropolitan or rural, large or small, 

and made public, together with their measured outcomes for performance comparison between LGs 

2.4.7 Audit 
This is another means of accountability that has been severely watered down. In the writer’s LG it 

appears from examining the annual reports that the auditor has written out a list of things that the LG is 

supposed to have done, the LG has ticked off the list and signed it to say ‘Yes we have done this’ and the 

auditor has sent in the bill. There are important errors the accounts affecting hundreds of millions of 

dollars of ratepayer value that have gone undetected, and when corrected, have passed with little or no 

comment. 

This is clearly not good enough and the Act needs to set more rigorous standards for audit. Removal of 

red tape often removes accountability and in the case of the LG Act this has gone too far. 

2.4.8 Public Notices Policy Position 
Public notices are an important and necessary element of transparency, important enough that 

accountability for compliance requires enforcement. 

The Public Notice policy position needs sanctions or penalties that may apply for non-compliance. It does 

not address the consequences of non-compliance in any way. It is both logical and necessary that related 

decisions should  be automatically deemed to be void and unenforceable where the notice provisions are 

not strictly implemented. 

Including this provision in the Act would mean that the matter could be handled by DLGSC instead of the 

time cost and inconvenience of going through the courts. 

2.4.9  Contracts of Employment 
In practice, contracts of employment are a tool for entrenching a lack of accountability of LG 

employees. WALGA and LGPro play a major role here, in providing employment advice and model 

contracts. Typically, these contracts make at best a token acknowledgement of such important 

features as KPIs and performance criteria.  
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Both of these items may be included in a contract, but are so poorly defined as to be useless. KPIs 

and performance criteria are not quantified, and not measurable. They are often set so low that it is 

virtually impossible not to meet them. Even if they are not met, there is often no sanction in the  

contract for failure to meet them. 

Dismissal under these contracts is almost impossible unless the employee is convicted of a crime. 

If termination is sought, this often requires a minimum of twelve months salary to be paid, or the 

payout of the balance of what may be a five year contract. 

Such contracts ensure that there is little or no accountability for LG senior officers to the LG and still 

less to the ratepayers. The result is that incompetent personnel occupy highly paid positions 

indefinitely at ratepayer expense.  

This artificially created security of employment further creates a complacency, hubris and arrogance 

in senior officers.  They can act with impunity from any consequence of their actions. They can 

proceed with their own agendas regardless of the ratepayers who bear the cost of their salaries and 

the cost of their often incompetent management. 

3 Is the Local Government Act 1995 and related legislation 

generally suitable in scope, construction and application? 

3.1 Overview 
The Act and its regulations suffer from significant weaknesses. There have been thousands of 

submissions to the local Government Act Review so a detailed discussion is not required here, but 

rather the outline of a few key features. 

3.2 Imbalance of power 
The present Act was passed in 1995 with the intention of redressing what was then perceived as 

excessive interference by EMs in the day to day running of LG. The Act has largely addressed this 

problem but the pendulum has swung too far, and it now supports an imbalance of power that gives 

excessive influence to CEOs and their executives. This imbalance is manifested by: 

• The Act prescribes extensive limitations on, and sanctions for, the conduct of EMs but leaves 

the CEOs largely unfettered 

• Ability of EMs to intervene in the affairs of the administration are expressly limited, both in 

the running of day to day business and in the ability to comment on or criticise performance. 

There is some merit in this but it severely diminishes the accountability of the employee to 

the employer (the LG) as the only channel for action is through the CEO. This lack of 

accountability fosters incompetence and corruption. 

• The Act provides WALGA with a monopolistic role as the representative of LG. When 

coupled with the DLGSC / WLAGA / LGPro agreement and the extensive role of WALGA in 

nominating or approving many appointments to key committees and panels, WLAGA is 

afforded an unhealthy degree of power. WALGA in turn lacks transparency and 

accountability, which further exacerbates this already unhealthy position. 

3.3 Act Review is Misdirected 
The Phase 1 Consultation Paper spells out the prospective themes of the Review as: Transparent, 

Participatory, Accountable, Efficient, Modern and Enabled. Democratic principles require that this 

sequence be hierarchical, in the order listed, and that any changes made in the review should pass 

the test of each criterion in the stated order 
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Feedback from the Phase 1 consultation generally demonstrated overwhelming community support 

for most of the five themes spelled out in the Consultation Paper. It is therefore disturbing to note 

the legislation arising from Phase 1 of the Act review contains regressive elements that serve to 

make LG LESS Transparent, Participatory, Accountable, Efficient, Modern or Enabled. 

The changes made in late 2018 also served the same ends –  for instance the Minister was given 

power to dismiss EMs, while employees remain a protected species. 

Clearly, the actions of the Government do not reflect the words used to invite consultation, and nor 

do the actions reflect the feedback from the public consultation process. Instead, the changes being 

made appear to reflect the ambition of WALGA in enhancing its own power and influence, and that 

of its members rather than any reform which could make LG more workable and improve public 

trust in the process of LG. 

3.4 DLGSC does not enforce the Act 
The law is only as suitable as the ability or will of the government to enforce it. There are many 

recent examples of the seeming impotence or reluctance of DLGSC to enforce the Act. This is readily 

apparent from the DLGSC actions in conducting its Authorised Inquiry into the City of Melville, which 

was apparently set up to silence critics rather than address problems, in abrogating its responsibility 

to investigate breaches of its own legislation, in the inconsistent standards applied by its Standards 

Panel.  

When seen in conjunction with the direction taken in the Act Review, it appears that the DLGSC and 

Minister are totally aligned with, or totally captive to, the ambitions of WALGA. 

While the public waits for DLSGC and the Minister to enforce the Act, or to reform it so as to make it 

more enforceable, the Minister is reduced to making optimistic statements about “cultural change” 

and leaving it to the electorate to deal with. 

The electorate can change a council, but if the underlying malaise is not fixed, and there is no will in 

Government to fix it, then the problems will soon overcome any new council that is elected. 

3.5 Weaknesses 
Some of the more conspicuous weaknesses of the Act have already been mentioned in this 

submissions, and include: 

• Unequal treatment of EMS and LG employees 

• Lack of penalties for breach in many areas, for example s3.58, s3.59. s5.41(b) 

• Lack of accountability of LG, particularly of LG employees 

• Provisions for the management by a CEO of an interest declared by an employee – the CEO 

in accepting the declaration, inherits the interest, and the responsibility for managing it 

• Drafting issues – the existence of loopholes, whether intentional or accidental, that serve to 

subvert the intentions of the Act 

• The entrenchment of WALGA with seemingly unlimited scope. It is important that, as the 

regulating authority, the DLGSC must work at arms length from the parties it regulates. 

3.6 What is needed? 
What is needed is very close to what is suggested by the Phase 1 consultation paper. The Act needs a 

thorough clause by clause review, and every provision needs to be tested through the filters set out 

in the Consultation Paper, and in the order set out in that paper: Does this clause make LG 

Transparent? Participatory? Accountable? Efficient? Modern? Enabled? 
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and if not, how must the clause be modified to accomplish this? 

4 The scope of activities of Local Governments 

4.1 Public Perception 
The Markyt surveys mentioned above indicate the public is reasonably satisfied – at the level of 60% 

to 80% with the performance of the traditional Roads and Rubbish aspects of LG. 

This is emphatically not the case with the proposed “Beneficial Enterprises” suggested by the latest 

consultation. There are sound reasons for this. 

4.2 LG as regulator 
Local Government has an important regulatory function in many areas of commerce, from planning 

to health to building to childcare to traffic management, security and more. Where LG seeks to enter 

such activities as a participant, the regulatory function is compromised. We see this very clearly at 

the City of Melville where the City is a significant property owner and potential developer in the 

Canning Bridge Activity Centre. This  places it in a position of conflict in awarding bonus height in 

new development applications.  The result is that the current rate of approvals will lead to densities 

in the medium term that far exceed the planning targets which are the basis of long term 

infrastructure planning. 

4.3 LG as competitor 
Ideally LG should facilitate and support commerce / industry in order to provide employment 

opportunities, rates income and to ensure the future prosperity and welfare of its population. 

Where LG enters the market as a competitor, the playing field is no longer level and there is a likely 

outcome that commerce / industry will not thrive agains the unequal competition of the LG to the 

overall detriment of the community 

4.4 LG as Entrepreneur 
LG personnel do not make good entrepreneurs, for the main reason that if they did, they would. 

Typically, LG employees are those who would avoid this type of activity either by inclination or for 

want of talent. To place public funds and assets at risk in the hands of such people is not good 

stewardship of these assets and a betrayal of the trust that the public places in government to 

safeguard these assets.  

LG personnel are not suited to enterprise largely because they do not have the profit motivation that 

arises from having “skin in the game”. Playing with other peoples money is far more likely to lead to 

waste and loss than is the case of the entrepreneur who places his own assets at risk. 

There are many examples of LG failure when engaging in free enterprise, and this results in 

inefficient use of ratepayer funds, hence frustrates the intentions the Act s1.3(2). 

4.5 Lack of Transparency 
There is already limited transparency of the finances of LG. If the LG is able to set up private 

companies to operate its beneficial enterprises, then this places another limitation on transparency 

and the reporting requirements of private companies are limited. 

Transparency is a foundation stone of democracy, and a major bastion against corruption and 

nothing should be permitted that reduces the transparency of LG, which is already severely 

compromised. 
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5  The role of the Department of State administering the Local 

Government Act 1995 and related legislation 
This has been addressed to some extent in earlier section, and it appears that the role of the DLGSC 

in administering the Act has not been good.  

The DLGSC appears to unable to unwilling to enforce compliance With Act 

The DLGSC has not made good use of its tools for enforcement, for example the recent Authorised 

Inquiry in the City of Melville has been a whitewash, and evidence in the form of an email authored 

by the mayor Russell Aubrey indicates that it was intended from the outset to be a whitewash. The 

same Authorised Inquiry declined to investigate at least one major area of public interest – the 

proposed wave park. It glossed over another, the purchase by the City of investment properties in 

Applecross. Both of these issues involved a significant number of alleged breaches of the Act. 

The DLGSC has been slow to address complaints of serious misconduct. One such complaint was 

lodged in December 2017. By mid 2018, in response to a follow-up enquiry, they had “lost” the 

complaint, which was then resubmitted. At the time of writing, September 2019, nearly two years 

after submission, the complaint has yet to be addressed. 

The Structure and processes of the DLGSC Standards Panel are in serious need of reform as the SP 

appears to be sufficiently unevenly administered as to be dysfunctional. 

WALGA is excessively powerful and appears to dictate the agenda of LG, to which both DLGSC and 

the Minister are captive. 

A particularly significant aspect of this is the role WALGA plays in nominating or approving the 

appointees to a large number of influential panels and committees dealing with aspects of LG, 

including the LG Advisory Panel and the Standards Panel, not mention the LG Act Review Reference 

Committee. 

There is a clear conflict of interest arising from the joint agreement between DLGSC, WALGA and 

LGPro. It is necessary for the DLGSC, as the administrator of the LG Act, to distance itself and to 

operate at arms length from these bodies and so to reintroduce a degree of objectivity into its 

management. 

6  The role of Elected Members and Chief Executive 

Officers/employees and whether these are clearly defined, 

delineated, understood and accepted 
Definition of the role of EMs, CEOs and employees is less important than being able to assess their 

effectiveness in the roles. 

In the case of EMs, effectiveness is limited by 

- Opaqueness of LG – the CEO controls information and releases it selectively 

- Prohibition from involvement in LG operations. In some instances this has led to a total ban by 

the CEO of any conversation or contact between EMs and employees 

- The “collegiate” principle of Council, whereby an EM may not disagree with a decision made by 

Council  

- The impact of regulation (Codes of Conduct) 3(d) which can be used to prevent an EM from 

making any adverse comment, even in Council, about any employee, or any work performed by 

an employee. This is a major inhibition of free speech and open debate. 
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The role of CEOs and employees is characterised principally by an almost total lack of accountability 

of these people to the electorate as the important matter of accountability is virtually absent in the 

Act and the employees are further protected by soft terms of employment which obscure any form 

of performance monitoring and effectively prevent dismissal. 

In this the Act legislates an imbalance of power which is already unhealthy to the point of being 

dysfunctional and being progressively aggravated as WALGA dictates further reviews to consolidate 

this position. 

7 The funding and financial management of Local Governments 
This is beyond the scope of this submission. 

8 Any other related matters the Select Committee identifies as 

worthy of examination and Report 
The most import other related matters are those of transparency of the LG process and of WALGA, 

and the accountability of both EMs and employees, but the accountability, or lack of it, of employees 

in particular. 

These matters have been discussed in the body of this submission as they are relevant to the other 

subjects addressed. 
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